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Introduction: The Access to Justice Crisis and
Rule 5.4

It is a shameful irony that the nation with one of the world’s highest con-
centrations of lawyers has done so little to make them accessible to those
who need them most. The U.S. ranks just 109 out of 128 countries in ac-
cess to justice and affordability of civil legal services, below Zambia, Nic-
aragua, and Afghanistan.! Two-thirds of American adults reported having
a civil legal problem in the past year, but only one-third of those received
any help.2 The human costs are often staggering, with domestic violence,
illness and serious economic hardships among them. Small businesses
have significant legal issues as well, and yet 60% of small business own-
ers who have at least one such issue — which they describe as one of the
“greatest threats to their business” - do not have a lawyer to assist them.3
Nor is the problem getting better. Today, nearly 80% of civil cases involve
at least one party without an attorney - double the percentage of self-
represented litigants in 1980.4

The U.S. ranks just 109 out of 128 countries in access to justice and
affordability of civil legal services.

Legal aid and pro bono alone cannot solve the problem. Providing even
one hour of attorney time to everyone in the United States with a legal
problem would cost around $40 billion, but total expenditures on legal
aid (both public and private) are just 3.5% of that amount.5

Providing one hour of pro bono per justice problem would require over
200 hours of pro bono work per attorney per year, but the average pro
bono hours worked per attorney is only 42.8.6

Why hasn’t the market offered more solutions to serve individuals and
small businesses who can pay something for legal services, but not up-
wards of $200 per hour? One significant reason - as explained further be-



low - is that regulations on legal service providers limit the ability to cre-
ate solutions. The American Bar Association’s (ABA) Model Rule of Pro-
fessional Conduct 5.4, Professional Independence of a Lawyer, includes
several provisions: “A lawyer or law firm shall not share legal fees with a
nonlawyer;””7 a “lawyer shall not form a partnership with a nonlawyer;”8
and a lawyer shall not practice law for profit if “a nonlawyer owns any
interest therein.”® The Rule aims to protect the “professional judgment of
a lawyer” but is both a poor fit for that task and has negative conse-
quences for the legal services market.

“We need new ideas. We are one-fifth into the 21 century, yet we
continue to rely on 20"-century processes, procedures and
regulations.”

Under this rule, “[I]egal services must be provided by a law firm that is
owned, managed, and financed exclusively by lawyers.”1? Yet forbidding
outside ownership and investment in legal services providers contributes
to the low innovation and high cost of services that characterize the U.S.
legal market today. In short, the rule is a “major contributing factor” to
America’s access to justice problem.1!1 Indeed, countries that allow lay in-
vestment in or ownership of legal service providers consistently rank
ahead of the United States in access to and affordability of legal services.12
Without the ability to offer equity stakes to business leaders or investors
- or to have a diverse, independent board of directors through the corpo-
rate form - legal service providers are not able to enlist the best business
expertise.

For these reasons, there has long been a consensus among both legal eth-
ics scholars and experts on the legal services market that Rule 5.4 should
be repealed. Leaders of the bar are increasingly voicing this view as well.
In February 2020, the ABA’s House of Delegates passed a resolution call-
ing for “regulatory innovations that have the potential to improve the ac-



cessibility, affordability, and quality of civil legal services.”13 As ABA Pres-
ident Judy Perry Martinez put it, “We need new ideas. We are one-fifth
into the 21st century, yet we continue to rely on 20th-century processes,
procedures and regulations.”1#* The Conference of Chief Justices passed a
similar resolution, specifically citing “consideration of alternative busi-
ness structures” as an area to consider.’> And the outgoing president of
the Legal Services Corporation, James Sandman, has also pointed to reg-
ulatory reform as a key priority to help increase collaboration with other
professionals and drive access to justice.16

Bans on Outside Investment and Ownership
Limit Choice and Services for Consumers

Rule 5.4, which prohibits lawyers from partnering with non-lawyers and
prohibits non-lawyers from investing in law firms, harms the legal market
in two primary ways. 17 First, prohibiting investment from non-lawyers
leaves law firms strapped for capital. Second, it makes it harder for law
firms to keep up with modern innovations in business practices. Firms
cannot form cost-effective multidisciplinary practices with other service
providers, and few have incentive to invest in technology and business
processes. Consumers today expect seamless, integrated services, and
Rule 5.4 prevents lawyers from meeting the needs of their clientele.

Under the ABA’s regulations, private-sector lawyers can only deliver legal
services through three kinds of entities: sole proprietorships, legal part-
nerships, or LLCs.18 As Gillian Hadfield has pointed out, these first two
structures are the most common in law but play a limited role in the mod-
ern economy generally, and are much less common even among other
professional services firms.1? For law firms, money comes in as fees, and
partners receive profits annually. Because law firms cannot obtain equity
investments from non-lawyers, firms’ only sources of capital are revenues
and loans.2? Indeed, a part of rule 5.4 has been interpreted to preclude
revenue-sharing or profit-sharing arrangements with entities or individ-
uals who are not lawyers. As such, “[a]nxiety over the negative effect that



inadequate capital has on attorneys in private practice has been a con-
stant source of concern for the bar.”?1

Law firms’ financing structures are especially poorly suited to
today’s workforce.

Law firms’ financing structures are especially poorly suited to today’s
workforce. Currently, a firm’s capital comes almost entirely from its eq-
uity partners, but as lateral movement among firms increases, more and
more lawyers “may be reluctant to invest in firms’ long-term needs.”22 Be-
cause partners must bear all the financial risk, firms are left more vulner-
able to economic downturns.23 As analysts observed during the 2008 re-
cession, “the fact that the only outside source of capital available to law
firms was conventional debt put them in an especially vulnerable posi-
tion.”24 Lawyers are only able to use financial tools that are “primitive”
compared to modern advances in finance.2>

The lack of access to capital also means firms are less likely to invest in
efforts that have a long time horizon in which to deliver a return.26 This
has limited law firms’ capacity to build the economies of scale needed to
provide the level of service now expected of most customer-oriented
businesses. “Prohibition of lay investment cuts legal organizations off
from the sources of funds that fuel innovation elsewhere in the economy:
angel investors, venture capital, private equity, and public capital mar-
kets.”27 As a result, law firms lag far behind other industries - including
other professional services like accounting, consulting and medicine - in
adopting business processes and technology to provide better service at
lower cost. As other industries - including law firm clients - undergo “dig-
ital transformation” to improve their own operations and services, the le-
gal industry’s limited access to investment capital has become increas-
ingly stark and problematic.28



Rule 5.4 prevents law firms from utilizing the best business practices both
by inhibiting long-term investment in firm-specific capital like business
processes and technology, and by preventing firms from offering equity
stakes, or revenue or profit-sharing opportunities, to individuals or or-
ganizations with business expertise.

The ban on nonlawyer ownership means lawyers - who receive no train-
ing on how best to manage a business during their three years in law
school - are expected to run businesses. Private-sector lawyers spend
much of their time on business development and administrative tasks,
with an average of only 2.5 hours of billable time per 8 hour work day.2°
Allowing non-lawyers to have a larger stake in the business side of the
law firm would free up lawyers to focus on their strength of practicing
law.

Private-sector lawyers spend much of their time on business
development and administrative tasks, with an average of only 2.5
hours of billable time per 8 hour work day.

Meanwhile, other professionals with significant business-development
expertise cannot obtain equity in law firms, which may deter them from
taking otherwise desirable jobs in the legal field. In business, the majority
of compensation of most executive pay packages comes in the form of eq-
uity, so the ability to offer stock options becomes key to attracting tal-
ent.30 Thus, law firms suffer from a lack of innovation in marketing, fi-
nance systems, project management, and more.3! Indeed, the need for ex-
pertise in marketing to consumers is particularly important when seek-
ing to develop a business that provides a “one to many” solution for rou-
tine legal matters.



These limitations have prevented real mass-market law firms for con-
sumers from emerging. Jacoby & Meyers, a consumer law firm with of-
fices across the U.S., has repeatedly explained that restrictions on non-
lawyer ownership hamper its ability to grow and become such a mass-
market law firm. It sued the state bars in New York, New Jersey, and Con-
necticut to try to overcome these barriers.3? The firm argued that it can-
not upgrade technology, take advantage of scale, or expand its offices be-
cause of the prohibition on obtaining outside capital. And it maintained
that it could give more clients access to justice if the prohibitions were
eliminated.33 Erin Levine, a family lawyer in California, started a success-
ful, award-winning low-cost divorce platform (“Hello Divorce”), but said
that “one thing that has been really difficult for me is the lack of ability for
a nonlawyer to have an ownership interest in a law firm. Another is this
lack of our ability as a law firm to take any sort of outside investment from
a nonlawyer.”34

“One thing that has been really difficult for me is the lack of ability
for a nonlawyer to have an ownership interest in a law firm.
Another is this lack of our ability as a law firm to take any sort of
outside investment from a nonlawyer.”

Individuals and small businesses are turning to legal businesses like Le-
galZoom and Rocket Lawyer that have little to no lawyer ownership at all,
and lie largely outside the existing regulatory scheme. And corporate cli-
ents are also turning towards entities that are better suited to their needs.
A 2019 survey found 63% of traditional law firms were losing business to
in-sourcing by law departments in businesses, 14% were losing business
to alternative legal providers, and 9% were losing business to the Big 4
accounting firms.3> Accounting firms can provide similar services to law
firms on matters such as tax, estate planning, intellectual property, and
litigation support. But since these firms do not have the same restrictions
on access to capital, accounting firms “generally offer a wider range of



services, greater economies of scale, and more effective marketing and
managerial capacities.”36

Meanwhile, lawyers continue to rely on a “narrow, outdated business
model” - individual lawyers providing service billed by the hour to indi-
vidual clients - that is isolated from the tools that other industries use to
“create incentives to reduce costs, improve quality, and figure out better
ways to meet economic demand.”37

In this respect, law compares unfavorably to medicine, where doctors
have considerably more flexibility in the contractual and organizational
arrangements that they use to deliver care. Many doctors are employees
of health care organizations such as hospitals or HMOs (not owned by
physicians), which offers them a salary in exchange for the revenue they
bring in. That is a practice that the bar’s ethical rules prohibit. Other doc-
tors are part of a group medical practice where they may have an owner-
ship stake, but also have revenue or profit-sharing arrangements with
other entities - another structure impermissible in law.

To be sure, the presence of third-party payers such as private insurance
or government programs has played a major role in expanding access to
medical care. However, the delivery of those services has been achieved
through a variety of contractual and organizational structures that share
the risks, rewards, and incentives among physicians, people with busi-
ness and management expertise, and investors.38 Like lawyers, doctors
have ethical obligations to their patients, which may conflict with finan-
cial considerations, but the profession has found ways to regulate such
conflicts without banning cost-effective service delivery structures.

Evidence from Other Jurisdictions and
Innovative U.S. Companies Indicates Reforms
Would Benefit the Public

Many jurisdictions and entities have recognized that changing the prohi-
bition on non-lawyer ownership may create stronger, more stable law
firms, as well as free up lawyers to focus on more on legal practice, which



is what they are trained in and interested in doing. Jurisdictions that have
eliminated regulations similar to Rule 5.4 (and the innovative U.S. legal
businesses that have developed outside the “practice of law”) demon-
strate that involvement of non-lawyers fuels innovation without compro-
mising legal services. These jurisdictions include England & Wales, Scot-
land, Australia, Canada, Germany, the Netherlands, and Brussels.3° To
date, no jurisdiction that eliminated its prohibition on non-lawyer own-
ership has reinstated it.#0

Much of the recent data on outside ownership of law firms comes from
England and Wales, which recently implemented the Legal Services Act of
2007 (LSA). The reforms eliminated bans on non-lawyer ownership, and
lawyers and non-lawyers can now work together in Alternative Business
Structures (ABS). England and Wales began licensing ABS firms in 2011.
Precise evaluations of these new structures has been challenging, partic-
ularly because England and Wales were significantly impacted by the
2008 global economic crisis, which led to severe cuts to legal aid through-
out the 2010s.41 Regardless, preliminary data indicate that the ABS model
has allowed law firms to develop more innovative practices than tradi-
tional counterparts:

= ABS firms are more likely to use technology, with 91% of ABS firms
using a website to deliver information and services, compared to
only 52% of solicitor firms*

= ABS firms are 13 to 15% more likely to introduce new legal services*

= ABS firms are “particularly likely to have delivered radical service in-
novations or organizational innovations”**

Most importantly, comparative research finds no evidence that ABS mod-
els result in adverse effects on consumers. Rather, they allow for in-
creased choice and competition, improved services to consumers, re-
duced prices, and increased innovation in the provision of legal services.*>
ABS reforms also made it possible for 45% of consumers with family law



needs to pay a fixed fee for services, compared to only 12% of consumers
in 2012, which made it easier for individuals to make informed choices
among providers.*¢ The proportion of family law clients who reported
that they received value for their money increased from 50% to 62%. 47

Examples of the innovative firms and services that have emerged include:

» 7 Group, a firm in London that employs architects, accountants and
solicitors, and so serves as a “one stop shop” for design planning,
architecture, feasibility analysis, tax and legal;

= Parental Choice, which helps parents find a nanny or au pair and
also helps them understand their legal obligations as employers;
and

= (Co-Op Legal Services, operated by a well-established consumer-
owned grocery chain that has used its brand and consumer-facing
expertise to provide will-writing, family, employment and other
consumer legal services at affordable prices.*

These innovative practices have not just improved services for consum-
ers; lawyers have benefited as well. They have experienced no loss of em-
ployment after the LSA; in fact, job vacancies advertised at law firms in-
creased 48% in 2014.° Introducing ABS firms has also alleviated con-
cerns of financial vulnerability: “Extending law firm ownership to include
non-lawyers has contributed to the improvement of the financial stability
of some law firms through attracting, promoting and retaining people
with corporate management skills and encouraging external invest-
ment.”50

Australia offers another example. The country was the first common law
jurisdiction to create alternative business structures. In 2001, New South
Wales passed legislation permitting legal practices to incorporate, share
receipts, and provide services in conjunction with non-lawyer legal prac-
titioners.>! Much of the impetus came from attorneys who felt that tradi-
tional law firm ownership structures were not meeting their needs, or
those of consumers.



While the reforms have been less studied in Australia than in England and
Wales, most evidence indicates that the reforms were successful. After
witnessing New South Wales’s reforms in 2001, all Australian jurisdic-
tions have since decided to permit alternative business structures.>2 And
almost a third of law firms have taken advantage of the ability to alter
their practice structures through incorporation.>3 Removing regulatory
barriers has also increased seamless legal services across state lines.>*

Slater and Gordon, Australia’s first publicly traded law firm, has reported
that the “consequent capital raising has allowed national expansion and
growth that would not otherwise have been possible.”>> The firm used
that capital to grow (in just six years) from seven equity partners to a
mass-market national firm that serves consumers with a range of legal
needs, including help with pensions and disability insurance, workers’
compensation, and estate planning.>¢ In addition to raising necessary
capital, the firm has been able to access business expertise through their
independent board and by hiring people from other consumer-facing in-
dustries to build efficient processes that have kept prices down while en-
abling high-quality client experiences.>”

In general, studies from other countries “provide support to the argument
that non-lawyer ownership can, and in some circumstances does, lead to
new innovation in legal services, larger economies of scale and scope, and
new compensation structures.”>8 In the U.S., there is reason to believe that
non-lawyer ownership could bring even greater benefits to consumers.

First of all, the U.S. legal market is currently more heavily regulated than
the U.K. market was before the Legal Services Act. The U.K. market had
already undergone significant deregulation since the Thatcher era.>® His-
torically, there have also been different kinds of legal professionals and
“citizen advice bureaus” in the U.K. to provide services to a broad range
of consumers. The U.S. market has always been strictly limited to lawyers,



so reforms would alter the status quo more substantially and with larger
benefits.

Moreover, the U.S. legal market is substantially larger and the capital mar-
kets “more robust” than the markets in England and Wales or Australia,
so the environment is well-suited to scale online legal services that could
reach low and middle income Americans.®® The U.S. has already demon-
strated significantly more innovation in the online legal sphere than com-
parable countries.t! Given the size, money, and entrepreneurial spirit in
the U.S., reforming Rule 5.4 could result in new delivery methods for legal
services that no one could have imagined even a few years ago. Indeed in
the U.K,, innovations in marketing - critical to expanding mass-market le-
gal services — were used by 58% of alternative business structures, as op-
posed to just 35% of non-ABS organizations and 37% of all solicitors.62

Given the size, money, and entrepreneurial spirit in the U.S.,
reforming Rule 5.4 could result in new delivery methods for legal
services that no one could have imagined even a few years ago.

Within the U.S., some legal businesses - which escape Rule 5.4 regulation
by offering legal services that do not constitute the “practice of law”63 —
have already demonstrated the innovation that occurs with increased ac-
cess to capital. These new, mostly online legal services companies have
benefited from venture capital funding. It has helped fuel the rapid
growth of online legal services companies such as LegalZoom, which of-
fers guided document preparation; Rocket Lawyer, which provides docu-
ments for starting businesses; and UpCounsel, which is a business law
marketplace. But the scope of what these new businesses can offer is lim-
ited by the combination of Rule 5.4 and unauthorized practice of law
(UPL) restrictions.t4



Ethical Concerns Should Not Preclude Reform

Some worry that if multidisciplinary practices and non-lawyer invest-
ment were allowed, lawyers’ professional judgment would be compro-
mised as they strive to build their bottom line.®> However, these concerns
are unsupported in practice and founded on a questionable premise. This
is why we see broad support among legal ethics experts for eliminating
Rule 5.4.

In practice, jurisdictions that allow for nonlawyer ownership or part-
nership do not report increased ethical concerns. For example, the Dis-
trict of Columbia has allowed nonlawyer ownership for more than two
decades, and experienced no escalation of related disciplinary viola-
tions.%¢ Lawyers who have worked in both traditional law firms and
firms that allow for partnerships with nonlawyers testified to the ABA
House of Delegates that “there were not significant differences in the
ethical cultures of the two kinds of organizations.”¢” Indeed, in the
United Kingdom, the alternative business structures have so far dealt
better with complaints and had no more regulatory action taken against
them than traditional 100% lawyer-owned practices.®®

In practice, jurisdictions that allow for nonlawyer ownership or
partnership do not report increased ethical concerns.

Furthermore, this critique of nonlawyer ownership implies that lawyers
in traditional firms are driven only by what is best for the client. [t is naive
to argue that lawyers now are immune from competing financial con-
cerns or pressure from nonlawyers that could impair their professional
judgment. In-house lawyers and government lawyers, for instance, must
please non-lawyer managers to meet business or policy goals.®® Solo
practitioners are under pressure to pay their bills, and lawyers at large



firms are under pressure to meet their hours.”® Moreover, reliance on bor-
rowing may also put pressure on lawyers’ judgment.”!

Indeed, lawyers are already driven by their desire to maximize their own
profits — an interest that is no doubt stronger than any pressure to in-
crease profits for someone else. Law firms are, at their core, businesses,
and survival compels finding ways to constrain financial pressures. More-
over, the overwhelming majority of private-sector lawyers work in part-
nerships whose revenue is distributed right back to lawyer-partners in
profit every year - a structure which places the financial motive front and
center in lawyers’ minds in a way it might not be in other professional
services firms. In fact, the key metric by which major law firms are com-
pared is Am Law 100’s annual “Profits Per Equity Partner” ranking - a
metric that plays a critical role in the market for talent.”2

Alternative business structures in the U.K. such as Riverview Law
have found that separating ownership from management helps
incentivize firm-specific investments that both benefit clients and
produce long-term returns.

There is, moreover, reason to believe that outside ownership or invest-
ment will both help insulate lawyers’ judgment from financial pressures
as well as insulate business decision-making from lawyers’ individual in-
terests. The latter was the effect at Slaters and Gordon, Australia’s first
publicly traded law firm. Its managing director reported that their corpo-
rate structure has the benefit of creating greater separation between the
interests of the business, and the personal interests and careers of em-
ployees.”3 Similarly, alternative business structures in the U.K. such as
Riverview Law - a technology and process-driven legal managed services
company - have found that separating ownership from management
helps incentivize firm-specific investments that both benefit clients and
produce long-term returns.”# The U.K. and Australian legal experience
suggests that allowing the “corporate practice of law” would better align
interests for the benefit of the firm and its clients.



In other common-law jurisdictions that have implemented reforms to al-
low lawyers and non-lawyers to own businesses together, regulatory sys-
tems exist to mitigate ethical concerns. These jurisdictions all use some
form of entity-based regulation, meaning that both law firms and lawyers
are regulated (e.g., the entity is regulated separately from the authorized
legal practitioners who work there, who are regulated as individuals).”>
In short, “since most lawyers now practice in firms, and most firms oper-
ate as businesses, ethical regulation of the legal profession can no longer
afford to focus only on individual lawyers.”76

Under this system, the firm - rather than just the individual lawyer - can
be sanctioned for violations committed by its employees. A common prac-
tice is to require each business to have one legal compliance officer who
is responsible for ensuring that the organization meets all ethical and
confidentiality requirements. The idea is that “specialized management
positions, such as ethics advisor and law firm general counsel, will pro-
mote individual accountability by promoting ethical awareness and mon-
itoring within firms.”””

For example, in England, where lawyers and non-lawyers can now work
together in ABS firms, each ABS has a Head of Legal Practice who acts as
a compliance officer.”8 While individual lawyers remain subject to tradi-
tional disciplinary sanctions, the firm must also report on rule breaches;
maintain appropriate systems for governance and compliance; and pro-
vide indemnity insurance coverage appropriate for the work they do,
among other requirements.”?

Similarly, incorporated legal practices in Australia must have at least one
legal practitioner director who is responsible for managing the legal ser-
vices provided by the firm and preventing or remedying professional mis-
conduct by employees.8? Australia uses a proactive, management-based
approach to regulation (PMBR), under which Australian oversight offi-
cials identify regulatory objectives, and each firm is responsible for de-



signing their own management systems and using a system of self-assess-
ments to ensure compliance.8! Research in New South Wales showed that
the rate of complaints against entities that were subject to management-
based regulation was two-thirds lower than the rate for entities that
weren'’t subject to such regulation.8? Several Canadian regulators are in-
stituting similar approaches.83

Research in New South Wales showed that the rate of complaints
against entities that were subject to management-based
regulation was two-thirds lower than the rate for entities that
weren’t subject to such regulation.

This kind of management-based approach to regulation is also catching
on in the United States: The Colorado Supreme Court Office of Attorney
Regulation Counsel has developed a voluntary self-assessment tool for
lawyers to assess their systems for ensuring ethical behavior in their
practice, and Illinois has implemented a self-assessment program that is
mandatory for some lawyers and available to all.8* New Mexico is consid-
ering similar changes.8> The evidence from Australia indicates that focus-
ing on proactive efforts to prevent ethical problems before they occur is a
more cost effective way to mitigate harm than after-the-fact discipline.

Although most U.S. jurisdictions still only discipline individual lawyers for
ethical violations, two jurisdictions—- New York and New Jersey - have al-
ready laid the groundwork for stronger entity-based regulation, though
in the context of exclusively lawyer-owned firms. New Jersey has asserted
its authority to discipline entire law firms since 1984.86 New York simi-
larly extended each law firm’s duty to ensure their lawyers comply with
disciplinary rules.8” Although few prosecutions of firms has occurred in
either state, the disciplinary structure exists to deter violations under a
more permissive approach to lawyer and nonlawyer jointly owned organ-
izations.88



Conclusion

Reforming Rule 5.4 is an opportunity to regulate in a way that benefits
both lawyers and consumers. The current rule prohibiting lawyers from
jointly investing with non-lawyers discourages profitable business prac-
tices, leaving law firms unable to access capital and vulnerable to eco-
nomic downturns. State bar associations also remain targets for threats
of litigation for antitrust claims. And critically, consumers suffer from a
lack of access to affordable, easy-to-use legal services. U.S. jurisdictions
should follow in the footsteps of other countries and allow lawyer and
non-lawyer partnerships to better serve the public and the profession.
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Rhode is the Ernest W. McFarland Professor of Law at Stanford Law School and the Director of the
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other forthcoming papers in this series.
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